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Supreme Court. 
December General Term, 1851. 
(Seventh Judicial District.) 
Before WELLES, SELDEN and JONNSON, Justices. 
Lawrence Jounson agt. Georce B. Ricu anv OTHERS. 
THE FREE-SCHOOL LAW or 1849. 


The Act of March 26th, 1849, known as the “ Free-Schoo] Law,” is constitutional.* 


The action was commenced in a Justices’ Court, in Monroe County, 
against the defendant, for property belonging to the plaintiff, taken 
and sold by virtue of a school warrant, issued by the defendants for 
the collection of taxes, under the Free-School Law of 1849. The 
defendants justified, being trustees of the district. The jury found a 
verdict for the defendants. The plaintiff appealed to the County 
Court of \fonroe County, from the judgment rendered by the Justice, 
which court reversed the judgment on the ground that the law was 
unconstitutional. The defendants appealed to this court from the 
judgment of the County Court. 


Geo. P. Townsend, for defendants. 
J, D. Husbands, for plaintiff. 


Jounson, Justice.—This case turns entirely upon the question of the 
constitutionality of the Act of March 26, 1849, known as the Free- 
School Law. 

The question is one of great interest, involving the powers of the 
legislature in the enactment of laws generally, under the constitu- 
tion of the State, and deserves a diligent and careful examination, 








* The Supreme Court of the Sixth Judicial District have given a contrary decision, 
VOL, X. 1 
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and more especially so, since, as it is understood, there have been 
decisions by several of our Judges adverse to its constitutionality. 

The plaintiff’s counsel denies that any such law was ever enacted 
by the legislature. The act, upon its face, as it stands in the statute- 
book, of which all our courts are bound to take judicial notice, shows 
that it was passed by the Senate and Assembly in the usual form, 
“ three-fifths being present.” 

It is conceded, however, that the act in question passed regularly 
through all the forms of legislation required by the constitution, and 
received the sanction of the executive in due form, and that the 
enacting clause is in the precise form prescribed by the constitution. 

But it is insisted that the act itself furnishes internal evidence that 
the legislature did not enact it, and that this evidence is furnished by 
the latter sections from the tenth to the fourteenth inclusive. 

These sections are regarded as necessarily nullifying and striking 
out the enacting clause, and delegating all the power over the sub- 
ject, which the constitution has conferred solely upon the legislature, 
to the people. By these sections, it is urged the legislature have un- 
dertaken to invest the electors with the power of enacting laws at 
the ballot-box. 

If it be true that this statute was not enacted by the legislature, but 
by the people undertaking to act in a legislative capacity, it cannot 
be upheld. Article 3rd of the Constitution, section 1, declares that 
the legislative power of this State shall be vested in a Senate and 
Assembly. 

No authority is given to the legislature to confer legislative power, 
except upon boards of supervisors of the several counties, and that 
only of “local legislation.” It follows, therefore, that if this statute 
was enacted by any other body than the Senate and Assembly, it is 
wholly unauthorised and void. 

But let us examine these sections and see whether the legislature, 
by including them in the enactment, nullified their own act and ren- 
dered it void. 

Section 10 declares that the electors shall determine by ballot at 
the next annual election in November, whether the act shall or shall 
not become a law. Sections 11, 12, and 13, provide for the manner 
in which the poll-lists should be furnished, the form of the ballot, the 
manner in which it should be folded, the box in which it should be 
deposited, and for the canvassing of the votes so cast. Section 14 
provides, that in case a majority of all the votes in the State shall 
be, cast against the new school law, this Act shall be null and void ; 
and in case a majority of all the votes in the State shall be for the 
law, this Act shall become a law, and shall take effect on the Ist day 
of January, 1850. 

Much stress has been laid upon the 10th section of the Act, and it 
is claimed that by that section the legislature enacted that they would 
not enact the law. But the section admits of no such interpretation. 
It is to be read in connection with the 14th section, and it is obvious 
that the scope and purport of both sections are the same. 

The question is not at all varied from what it would be, were the 
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10th section stricken out, and the objection left to stand upon the 
14th section alone. The substance and plain import of the two sec- 
tions taken together, are, that the Act shall become a law on a day 
certain, upon the condition that a majority of all the votes cast in 
the State upon the subject shall be, when canvassed, found in its 
favor; and that otherwise it shall be null and void. The proviso is 
not that the statute should not be enacted by the legislature, but that 
it shall not become operative as a law after its enactment, except 
upon the condition or proviso being fulfilled. 

In short, they enacted that the enactment should nat become a law 
of the land, except upon the happening of a certain event, which 
was, a majority of the votes being cast in its favor. But the position 
is assumed and urged with great strenuousness that because the 
Act in question could not become a law, unless a majority of the 
electors should vote im its favor, it follows as a necessary conse- 
quence, that the electors passed the Act at the general election, and 
that the Act undertook to clothe them with legislative power. 

But this consequence by no means follows. The same might be 
said of every Act which is passed to take effect upon the happening 
of some event, either certain or uncertain. It is no law unless the 
event happens, and yet it has never been supposed that any legisla- 
tive power was conlerred upon the agency by which the event was 
brought about. All our statutes, unless some other time is prescribed, 
take effect, as laws, in twenty days after they are enacted, and not be- 
fore. This is by a general statutory provision. Jt is conceded that 
a longer or shorter time may be prescribed, a day or a year. In 
every such case the enactment is of no force as a Jaw until the period 
arrives. It may have the vital principle in it, but its activity is sus- 
pended until the appointed period. Before that time no rights can 
be acquired under it, no one is responsible for violating its provisions ; 
it is, in short, a dead letter until the fixed period. It does not follow 
from this, however, that the legislature do not enact the law; nor 
was it ever dreamed that, by fixing a remote day, the legislature 
were conferring legislative power upon the agencies which produce 
the revolutions of the globe. The whole difficulty seems to me to 
have arisen from eonfounding the distinction between the exercise of 
legislative power in framing and enacting laws, or a statute which 
is to become a law; and the exercise of another altogether different, 
and foreign but subordinate power, in producing the event or result 
upon which such enactment is to take effect as a law. 

The distinction seems to me too broad and obvious to be overlooked 
by any mind the avenues to which are not too firmly barred by fore- 
gone conclusions, and which is unbiassed by a fixed habit of constitu- 
tional scruples. ! 

In either case, where an Act takes effect on a day certain, or upon 
the happening of some prescribed event which is altogether uncer- 
tain and contingent, it is a part of the enactment, and the exercise of 
the legislative power, which fixes the day or prescribes the event. 
These are subjects of legislative appointment and authority. The 
agencies which fulfil the condition or proviso, or defeat it, are no 
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part of the legislation, but altogether secondary and subordinate. It 
is true that the enactment would not become a law without the con- 
currence of the event, but it is the paramount force and authority of 
the enactment, nevertheless, which gives it the character of a law. 
That is the vital principle which alone gives the event its power. 

In regard to the Act under consideration, it came from the hands 
of the legislature, complete and perfect in all its provisions and de- 
tails.. All duties under it were prescribed, and all penalties for its 
violation. It was just such an Act as the legislature, in the full ex- 
ercise of their discretion, thought fit and proper to pass. It must be 
admitted that the subject of the enactment is peculiarly within the 
scope of legislative guardianship and authority, aud the object in the 
highest degree beneficent and salutary. 

What right or authority did the legislature confer upon the elect- 
ors? Were they authorised to change the Act, to amend or modify 
its provisions, or substitute some other Act of their own framing, and 
pass that in lieu of the one submitted? Nothing of the kind. Such 
power might have been legislative power; but they were simply 
authorised to express their assent or dissent in a prescribed mode, 
and they did nothing more. After the vote was given and canvassed, 
all the provisions of the Act remained as they were before. It did 
not even then become a law, but had to await the day the legislature 
had prescribed, some two months after. To call this legislation is a 
sheer confounding of all proper distinctions. 

It is urged that the Constitution does not authorise legislation of 
his character. This is a mistake. 

The Constitution, art. 7, sec. 12, expressly provides that certain 
laws passed by the legislature shall not take effect until they have 
been submitted to the electors at a general election, and received a 
majority of all the votes cast for and against it, and no such law is 
to be submitted to be voted on within three months after its passage. 

The Constitution, therefore, not only recognises this kind of legis- 
lation, but expressly requires it in certain cases, and forbids it in 
none. The Constitution, obviously, does not treat this vote of the 
electors as legislation, but in the light of ratification or objection 
merely; because all legislative power is expressly and unqualifiedly 
conferred upon the Senate and Assembly. This is precisely what it 
is; and this seems to me to cover the whole ground of controversy. 

It would be sufficient, however, independent of this, to say, that 
the Constitution did not prohibit it; because the full unqualified 
power t> legislate for the State, upon all constitutional subjects of 
legislation, necessarily comprehends the power to prescribe not only 
the time when an Act shall become operative as a law, but also the 
event or condition upon which it shall become so. 

To hold that the legislature may enact laws but shall not prescribe 
the time, or event, or condition upon which they shall take effect, 
would be to qualify and abridge powers clearly and necessarily vest- 
ed in them. 

If it be conceded that they may prescribe conditions, and pass acts 
to take effect only upon the happening of some event or contingency, 
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which is altogether uncertain, as the declaration of war by a foreign 
power, or the failure of the revenues of government from the ordi- 
nary sources, or the like, it must follow that they may prescribe any 
event or contingency they may deem proper. 

Unless this discretion is limited, and controlled by some constitu- 
tional provision, it can make no difference whether the condition is 
the result of an election or the breaking out of the cholera. This 
must be so, unless it can be shown that there is some original and 
inherent vice in a vote of approval by a majority of the electors, 
which operates asa positive and irresistibly annulling force over and 
independent of all constitutional grants and prohibitions. This is a 
task I think no judge will undertake. 

The constitutional authority of the legislature to pass laws to take 
effect upon the happening of some event which might or might not 
happen, was scarcely denied upon the argument. It is fully admitted 
by the learned judge who dissents from the conclusion of the ma- 
jority of the court in this case, and is well sustained by authority and 
usage. A distinction is, however, sought to be taken, between an 
event like the result of an election and some other event happening 
in the order of nature, or in the intercourse between nations, or in 
the ordinary progress of the affairs of government. It must be per- 
fectly apparent, however, as it seems to me, that if there be any dis- 
tinction, it is a difference of degree merely, and not of fundamental 
principle, upon which grave constitutional questions turn. Admit the 
principle, and no distinction between the cases supposed can be 
found which does not resolve itself at once into a question of policy 
or expediency merely. The line of demarcation between a vote 
upon an Act after it has passed, by way of ratification or approval, 
and which operates to fulfil some condition or to satify some proviso 
in the Act itself, and the legislative function in framing Acts and 
voting upon their passage through the legislature is broad, clear, and 
well defined. I think I have shown quite satisfactorily, by a refer- 
ence to the constitution, that it nowhere forbids, even by implication, 
the submission of Acts, after they have passed the legislature, to the 
people for their approval, and making such approval the condition 
upon which the Act shall become operative as a law, but rather 
sanctions it. 

This was not a law creating a public debt, or it could not have 
taken effect until it had been submitted to the people in the manner 
that it was submitted, by the express language of the constitution. 
But it was an Act which, if it became a law, involved the necessity 
of general taxation, for great public purposes, and although it might 
have been enacted as a law without consulting the electors, and 
even against their known wishes, the submission, so far from render- 
ing it unconstitutional and void, ought not to be regarded as even an 
abuse of legislative discretion. 

The legislative functions are just as fully and completely exer- 
cised where an Act is passed to take effect at a future day, or upon 
the happening of some uncertain event, or the ratification of some 
other body, as when the Act takes effect immediately. 
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The time and the condition are parts of the enactment the same as 
any other provision. 

I confess, however, that I am entirely opposed upon principle to 
this mode of legislation, in all cases where it is not required by the 
clear and express terms of the Constitution. There may be occa- 
sional exceptions in new and extraordinary cases; but as a general 
rule ] regard it as an unwise and unsound policy, calculated to lead 
to loose and improvident legislation, and to take away from the 
legislator all just sense of his high and enduring responsibility to his 
constituents and to posterity, by shifting that responsibility upon 
others. Experience has also shown, that laws passed in this man- 
ner are seldom permanent, but are changed the moment the excite- 
ment under which they are ratified has abated or reversed its cur- 
rent. Of all the evils which afflict a state, that of unstable and 
capricious legislation is amongst the greatest. 

The only authority relied upon on the argument to show the law 
unconstitutional, was the case of Parker v. Commonwealth, 6th Barr. 
597. I have examined that case with great care, and am constrained 
to say, with all due respect, that in my judgment it cannot stand the 
test of time and scrutiny upon the reasons assigned by the learned 
judge who delivered the opinion of a majority of the court. The 
case arose under the excise law of Pennsylvania, passed in 1846, 
which was similar in its provisions to our late statute on the same 
subject, the principal difference being, that there the electors voted 
by counties instead of towns, as under our Act. It is somewhat dif- 
ficult to determine the precise point upon which the case turned, 
owing to the great number of irrelevant topics introduced, and the 
general and discursive manner in which they are all discussed. 

The principal ground of objection seems to have been, that it was 
left to the electors to determine in their respective counties by bal- 
lot, whether the new law should take effect ov the old one still re- 
main in force, in their respective counties. This was regarded as 
authorising the people to legislate and for that reason mainly the 
law was adjudged unconsttutional. The learned judge, in the same 
opinion, nevertheless holds the Act of 1835, providing for the estab- 
lishment of common schools in Pennsylvania, free from all constitu- 
tional objection, and yet, according to the opinion, that Act in terms 
provided that it should be submitted to the qualified electors of each 
district, to determine by ballot whether the system should be adopted 
in their district. Ifa majority voted in favor of the system, the law 
took effect in such district, and it forthwith became entitled to a por- 
tion of the public fund. In districts where the majority of the votes 
was adverse, the law was not to take effect, but was suspended un- 
til a favorable vote should be obtained. 

The learned judge professes to see a clear distinction between the 
two cases in principle, but it has eluded my scrutiny. The only dif- 
ference I can perceive exists in the subject matter of the two acts. 

It may not be amiss, in reference to this case, to suggest that in all 
the multitude of prosecutions under our late excise law, in every 
part of this State, no such objection occurred to any judge or coun- 
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sel; but, what is still more to the purpose, the Supreme Court of 
Pennsylvania, in two subsequent cases, have entirely receded from 
the ground attempted to be maintained in that case, although they 
have not openly and in ternmis overruled it. In the case of Common- 
wealth v. Quarter Session (8th Barr. 391) it was held distinctly that 
the legislature might repeal a law through the secondary means of 
a popular vote. A new township had been erected from a part of 
another township, and sabsequently the legislature passed an Act 
submitting it to the electors of the old and fiew townships, to deter- 
mine by ballot whether the new township should continue as such 
or be annulled. Ifa majority of the votes were in favor of the new 
township, it was to remain ; if opposed, it was to be annulled, and 
remain as though no township had been erected. This was adjudged 
constitutional. In Commonwealth v. Painter (10th Barr. 214), the 
same question arose under an Act submitting it to the determination 
of the electors whether the seat of justice in Delaware county should 
continue where it then was located by law, or be removed to some 
other place. This was also held to be constitutional. In both these 
cases the authority of Parker v. The Commonwealth was invoked as 
establishing a contrary doctrine, but without avail. The court held 
that the case did not apply, and they take occasion to say that the 
case had been misunderstood. 

That, in that case they determined nothing, but that the general 
assembly could not delegate to the people the power to enact laws 
by the exercise of the ballot. The principle was doubtless correct, 
but its proper application to that case is another question. In this 
case of Commonwealth v. Painter, the court cite with approbation, 
as “a strong illustration of the faculty of the legislative power,” the 
Act of Congress of July 9, 1849, providing for the retrocession of the 
County of Alexandria, in the District of Columbia, to the State of 
Virginia. 

By one of the sections of that Act it was submitted to the qualified 
electors of the county to determine the questior. of retrocession. If 
a majority of the votes were against the retrocession, the Act was to 
be null and void ; and if in favor, it was to take effect and be in full 
force—almost precisely like our Act under consideration. The court, 
in commenting upon this Act of Congress, say, that it must “ be con- 
sidered as high authority and a precedent in the development of the 
constitutional function of the legislative power,” and one reason 
assigned is, that many of the most profound constitutional lawyers 
in the Union were in Congress at the time, and participated in its 
enactment. 

I have bestowed more attention upon the case of Parker v. The 
Commonwealth than the occasion would seem to justify, were it not 
that it has been the great source of mischief and confusion of ideas 
upon subjects of this character. But since the Supreme Court in that 
State have wisely retreated from the position there assumed, I trust 
that it will no longer be permitted to vex and confound us here. 

The decisions in the Supreme Court of our sister State are now 
clearly in favor of the constitutionality of the Act under considera- 
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tion. The case of cargo of the Brig Aurora v. The United States 
(7 Cranch, 382) is also a strong case in support of the same general 
principle. In every one of these cases, even that of Parker v. The 
Commonwealth, the constitutional power of the legislature to enact 
laws to take effect at a future time upon the happening of some 
event which is uncertain and contingent, is fully recognised and 
asserted. But it seems to me that no authority is necessary to sus- 
tain such a proposition. The exigencies of the government, both 
state and national, must often call for the exercise of such a power 
by their respective legislative bodies, and it cannot be doubted that 
it is clearly within the large grant of legislative power conferred by 
our constitution. It has also the sanction of long usage without dis- 
sent or question till recently. 

Iam therefore clearly of the opinion that the Act in question is 
constitutional, and that the judgment of the County Court should be 
reversed, and that of the Justice affirmed. — 


Se.pen, Justice, concurred. 
WELLs, Justice, dissented. 








Superior Court. 
(May General Term, 1851.) 
(City of New-York.) 
Before SANDFORD, MASON, end CAMPBELL, Justices. 
Joun D. Srewart and Netson Tunnicuirr ads. Aquita M. Fenty. 


EVIDENCE.—STATUTE OF FRAUDS.—PRINCIPAL AND AGENT. 
a 

Since the Code, an agent is a competent witness against his principal, though the effect of his 
evidence is todischarge himself from a written contract which he has entered into in his own 
name, and to charge the principal as a party to the contract. 

It is sufficient, under the Statute of Frauds (2 R.S., 136, §3), that the contract should be signed 
only by the party to be charged ; it is not necessary that it should be signed by the party 
who seeks to avail himself of its advantages. 

In an action upon a written contract, parol evidence is inadmissible to show that the party Who 
signed it as principal was only agent of a third person, and thus to charge such third person 
as the principal, his name not appearing on the face of the instrument. 

It is immaterial whether such contract is required by the Statute of Frauds to be in writing 
or not. 

The dictum of Parke, B., in Higgins v. Senior (8 Mees & Wels. 834), that although it is not 
competent for a person who has signed a contract in his own name to discharge himself from 
liability by ‘parol proof that he acted as agent for a third person, yet that it is competent by 
parol proof to charge such third person as principal, denied to be law. é 


This was an action of assumpsit, commenced in the Supreme 
Court and transferred to this court; the object of which was to 
charge the defendants as principals upon a contract to deliver oats, 
made with the plaintiffs by A. W. Otis & Co., in these words : 
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“For a valuable consideration to us in hand paid, we have sold 
A. M. Fenly two thousand five hundred bushels of canal oats, at 
forty-five cents per bushel of thirty-two quarts, to be delivered in 
this city at any time at our option between the first and fifteenth of 
June next, to be cash on delivery. A. W. Otis & Co. 

“New-York, April 23, 1847.” 

On the trial before Justice Mason (without a jury), both the Messrs. 
Otis were examined as witnesses for the plaintiff, though objected to 
as interested, and proved that they executed the contract as agents 
for the defendants, and that the oats had not béen delivered. The 
evidence to connect the defendants by parol with the contract was 
objected to. 

The other facts appear in the opinion of the court. 

Judgment was rendered pro formd at the Special Term for the 
plaintiffs, from which an appeal was taken to the General Term. 


Wm. Curtis Noyes, for the defendants, argued the following points: 


I. The evidence of the witnesses, A. W. & W. H. Otis, was not 
competent. 1. They were interested, as it appeared that the contract 
declared on had been made with them, and with them alone. 2. The 
contract declared on was void unless in writing ; the plaintiff was not 
at liberty to show by parol in regard to the writing mentioned that 
parties not named in it were bound by it; it was “ adding to, varying 
and altering the terms of a written contract,’ which cannot lawfally 
be done by parol. (1 Greenleat’s Ev. §§ 273-4; 13 Mass. Rep. 158, 
Brown v. Gilman ; 1 Philipps’ Ev. 567; 1 John Ch. Rep. 429, Stevens 
v. Cooper ; 5 John Ch. Rep. 553, Steere v. Sleere; 11 Mass. Rep. 27, 
Stackpole v. Arnold). 3. It makes no difference in this respect that 
it was in the course of an attempt to charge a party as principal 
with the act of his alleged agent. There is no rule which makes 
this case an exception to the general doctrine already adverted to, 
and the evil which the statute was intended to prevent is as immi- 
nent in this case ‘as in any other. To allow the exception here is 
equivalent to arepeal of the statute. (2d Kent’s Com. 630; 11 Mass. 
R. 27, Stackpole v. Arnold; 10 Wend. 271, Pentz v. Stanton ; 1 Denio, 
226, Newcomb v. Clarke.) 

II. The contract declared on was void by the Statute of Frauds, 
for want of mutuality. 1. There was no obligation on the part of 
the plaintiff to take the oats and pay for them, nor did he “ sub- 
scribe” the contract proved. (Chitty on Con., 5 and 15, and notes; 
2 KR. S. 136, § 3, sub. 2; 26 Wend. 341, Davis v. Shields.) 2. If it be 
said that a separate contract was signed, the answer is, that none 
was produced, and the parol evidence was objected to. Besides, all 
the writings constituted together but one contract, and the whole 
should have been produced. 


T. H. Rodman, for the plaintiffs, argued these points : 


I. Parol evidence was admissible to prove that the defendants 
were the principals of A. W. Otis & Co., although the written con- 
VOL. X. x 
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tract in question was made by the agents and signed by them in tue 
name of their own firm. Parol evidence is always admissible for the 
purpose of charging the “principal, though never for the purpose of 
discharging the agent. And this is so, whether the contract be or be 
not required to be in writing by the Statute of Frauds. (Thompson 
v. Davenport, 9 B. and C. 78; also 2 Smith’s L. C., 212 and note ; Story 
on Agency, § 270 note ; Jones v. Litiledale, 6 Adol. and Ell. 486; Hig- 
gins vy. Senior, 8 Mees. and Wels. 834; Patterson v. Gandasequi, 15 
East 62; Addison vy. Gandasequi, 4 Taunton 574. 


II. The effect of the admission of parol evidence in this case is not 
to contradict or vary the written contract, or to exempt from liability 
those whom it purports on its face to bind. It only shows that it 
binds another, by reason that the act of the agent in signing the 
agreement in pursuance of his authority, is in law the act of the prin- 
cipal. (Story on Agency, $270; note and cases cited.) On the same 
ground parol evidence is invariably admitted to prove that a third 
person, whose name does not appear upon the contract of a firm, 
made in the name of the ostensible partner or partners only, is in fact 
a dormant partner. The only distinction between the two cases, is, 
that in the latter the unknown party sought to be charged, contracts 
jointly with the ostensible party ; in the other, he contracts zndividu- 
ally through that party as his agent. The authority of partners to 
bind each other rests upon the doctrine of agency. Hence, when the 
firm is dissolved, they cease to be agents for each other, and one can 
no longer bind the rest. (2Smith’s L.C.,note to Thompson v. Daven- 
port, 305, 307. ; 

Ill. The Statute of Frauds has been complied with. A. W. Otis 
& Co. were fully authorised to make the contract for the defendants, 
one of whom was in the city of New-York when it was consummated. 
It was made under his express authority. The contract was sub- 
scribed by A. W. Otis & Co., “as the lawful agents” of the defend- 
ants. (2R.%., p. 136, §3, 8, 2d Ed.) And they -might have main- 
tained a suit in their own names as principals to enforce the contract 
against the plaintiffs. “The real owner of the property is the proper 
person to bring the suit, although the sale was made by an agent or 
factor.” (Hicks v. Whitmore, 12 Wend. 553.) Having the right to 
enforce the contract as principals by a suit in their own names, they 
must be bound to respond as principals in a suit by the buyer. - 

IV. This suit is not brought upon the written contract made by A. 
W. Otis & Co., in the sense in which a suit is brought upon a bill of 
exchange or promissory note. The writing here does not constitute the 
contract, but is the memorandum only, the evidence of the contract re- 
quired by the Statute of Frauds. The contract in such case is made 
before any signature by the parties. (Birkmyr v. Darnell, 1 Smiths 
L. C. 184.) The language of the R.S. plainly recognises this distinc- 
tion. (22K. S., 186, § 3, 2d Ed.) 

V. If the bargain had been consummated by the agents in their 
own names as was done, but in either of the other modes prescribed 
by the statutes, viz., by the delivery of a part of the oats to the plain- 
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tiff, or by his paying part of the price; and the written memorandum 
had been dispensed with, the contract would unquestionably have 
been valid, and been deemed for every purpose the contract of the 
defendants. The fact that the contract is in writing does not extin- 
guish or diminish their liability. 

VI. The agents were competent witnesses for the plaintiff against 
their principals, to prove their agency, having no interest in the suit, 
(S. 398, Code.) 


By the Court.—Mason, Justice.—When this cause was before us, 
on a motion to set aside the report of the referee, we held that the 
Messrs. Otis were incompetent witnesses for the plaintiff, on the 
ground of interest; that they were themselves liable upon the con- 
tract for breach of which the action was brought, having executed 
the contract in their own names; and that the necessary effect of 
their testimony would be to charge the defendants and thereby dis- 
charge themselves. We therefore set aside the report, and ordered 
a new trial, without passing upon the other questions presented in 
the case, and discussed by the counsel on the argument. 

The code of procedure, however, which was enacted after the for- 
mer trial, has altered the rule of law in this respect, and by providing 
that no person offered as a witness shall be excluded by reason of his 
interest in the action, has rendered these individuals competent wit- 
nesses, and they were properly admitted to testify in the subsequent 
trial before one of the justices of this court. As upon that trial no 
other evidence was adduced than what had been given on the former 
trial, a pro formdéd judgment was rendered for the plaintiff, and the 
case now comes on an appeal from that judgment, presenting the 
questions not passed upon when the cause was previously before us. 

The first point taken by the counsel for the defendants was, that 
the contract on which the action is brought was void for want of 
mutuality—that there was no obligation on the part of the plaintiff 
to take the oats and pay for them, and that he did not subscribe the 
contract which was produced and proved. 

But the Statute of Frauds (2 R.S., 136, § 3) requires, not that the 
contract shall be signed by both parties, but by the parties to be 
charged thereby ; and the uniform construction has been, that a sig- 
nature by the defendant alone—-that is, by the party sought to be 
charged—is sufficient to sustain the action. (Albot v. Allen, 3 Taunt. 
169; Laythorp v. Bryant, 2 Bing. N.C. 735; Ballard v. Walker, 3 
John. Cas. 60: Clason y. Bailey, 14 John. R. 481). The Revised Sta- 
tutes have not altered the law in this respect. (Dans v. Shields, 26 
Wend. 341, Op. of Senator Verplanck ; Harris v. Aspinwall, 3 Sand. 
S.,C.R.) This construction has proceeded not on the ground that con- 
tracts need not be mutual, but that the statute, in certain enumerated 
cases, has taken away the power of enforcing contracts, which would 
otherwise be mutually binding, unless the parties against whom they 
are sought to be enforced have subscribed some note or memoran- 
dum tkereof in writing. Ifa mutual contract is made, and one of 
the parties to it gives the other a memorandum, in pursuance of the 
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statute, but neglects to take from that other a corresponding memo- 
randum, he has but himself to blame if he is unable to compel its 
performance, while he is bound to the other party. The difficulty is 
not that the contract, as originally entered into, is not mutual, but 
that one of the parties has not the evidence which the statute has 
made indispensable to its enforcement. It necessarily follows, how- 
ever, from the provision of the statute, that all inquiry as to whether 
or not a contract was originally mutual is immaterial. It may be 
enforced against the party who has subscribed a note or memoran- 
dum of it, though the other party, by not having signed, is, by the 
express words of the statute, freed from its obligation. The objec- 
tion, therefore, of want of mutuality is not well taken. 

A more formidable objection to the plaintiff’s recovery and the one 
chiefly relied on by the defendants’ counsel, was, that the memoran- 
dum was signed by the Messrs. Otis in their own names, and without 
any intimation on its face that they acted as agents for the defend- 
ants; that they held themselves out as principals, and that to allow 
them to show by parol proof that persons not named in the memo- 
randum were in fact the principals, would be in direct_contravention 
of the Statute of Frauds. 

The statute requires that the note or memorandum be signed by 
the parties to be charged thereby, or by their lawful agent. |(2R.5., 
136, § 3, Sub. 2,§ 8.) Otis & Co. appear on the face of this contract 
as the parties to be charged. They contract as principals, and sub- 
scribe as principals. Can the plaintiff in an action, on the memo- 
randum itself, show by parol] that the parties who appear on the face 
of the memorandum to be the principals, were, in truth, but agents 
for third persons, and thus charge these third persons as principals? 

It cannot require any argument, we think, to show, that to allow 
of parol proof to discharge the Messrs. Oiis would be to contradict 
the written instrument, and would thus be contrary to well-estab- 
lished principles. We are not, however, without direct adjudications 
on this point. Thus, in Lincoln v. Crandell (19 Wend. 101), it was 
held, that where parties enter into a contract, under seal, in their 
individual characters, not describing themselves as agents or a com- 
mittee, they are personally responsible, and that parol proof is inad- 
inissible to show that it was not intended they should be personally 
responsible. ‘The same rule was applied to a memorandum of sale 
in Mills v. Hunt (20 Wend. 481), not under seal, by an auctioneer; 
and there are numerous cases establishing the position, that an 
agent, drawing, accepting, or indorsing negotiable securities in his 
own name, is personally liable upon them to the holder. 

But the case of Higgins v. Senior (8 Mees. and W. 834) is sup- 
pesed to have decided, that although it is not competent for a person 
who has signed a contract in his own name to discharge himself’ 
from liability by parol proof that he acted as an agent for a third 
person, yet that it is competent by parol proof to charge such 
third person as the principal. ‘“ There is no doubt,” says Mr. Baron 
Parke, “that where such an agreement is made, it is competent to 
show that one or both of the contracting parties were agents for 
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other. persons, and acted as such agents in making the contract so as 
to give the benefit of the contract on the one hand, and charge with 
liability on the other, the unnamed principals; and this whether the 
agreement be or be not required to be in writing by the Statute of 
Frauds ; and this evidence in no way contradicts the written agree- 
ment. It does not deny that it is binding on those whom on its face 
it purports to bind, but it shows that it also binds another, by reason 
that the act of the agent in signing the agreement in pursuance of 
his authority, is in law the act of the principal. But on the other 
hand,” he adds, “ to allow evidence to be given that the party who 
appears on the face of the instrument to be personally a contracting 
party, is not such, would be to allow parol evidence to contradict the 
written agreement, which cannot be done; and this view of the 
law,” he says, “ accords with the decisions not merely as to bills of 
exchange signed by a person without stating his agency, but as to 
other written contracts ;” and he refers to several cases in support 
of this latter proposition. Now, it requires very nice powers of dis- 
crimination, we think, to perceive how the introduction of a new 
party into the contract is not a contradiction of the written instru- 
ment, as well as the striking out of a party already in. According 
to this mode of interpreting the statute, Otis & Co. are liable on the 
contract before us, because they have subscribed it as parties and as 
principals; they cannot therefore be discharged by parol. To dis- 
charge them would he to contradict the written instrument, and to 
violate the statute; but it is no contradiction of the written instru- 
ment, and no violation of the statute, to admit parol proof to show 
that the defendants, although not named in the contract, are never- 
theless parties to it, and are to be charged with its performance. 
They are to be.charged as principals, not on their own signature, but 
on parol proof of the relation in which they stood to Otis & Co., who 
themselves subscribed the contract as principals, and as such are 
bound to its performance. 

It is to be observed, that the remarks of Baron Parke which we 
have quoted were not necessary to the decision of the question then 
before the court. That question was, not whether the unknown 
principals should be charged, but whether the defendants who signed 
the contract in their own names could be discharged by parol proof 
that they were agents merely. His remarks, therefore, although en- 
titled to the highest respect, as coming from a profound and learned 
jurist, yet have not the weight of an authority, and would not be re- 
garded as such in his own court. The doctrine which he thus 
advanced, however, is adopted by Mr. Justice Story, in his work on 
agency. He says that “a written contract made by a factor in his 
own name, for the purchase or sale of goods for his principal, will 
bind the principal, and he may be sued thereon exactly as if he were 
named in it, for it is treated as the contract of the principal as well 
as of the agent.” (Story on Agency, § 161.) 

We were not on the argument referred to, and our own investiga- 
tions have not discovered any case decided in England supporting 
the position thus laid down by Baron Parke and Judge Story. The 
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cases which come nearest to it are, Wilson v. Hart (7 Taunton, 295), 
decided in 1817, and Truman v. Loder (J1 Ad. & Ellis, 589), decided 
in 1840; but upon examination it will be found that they do not bear 
out the doctrine. In Wilson v. Hart, although the defendant was 
made liable for goods where the bought note was signed by one 
Reed, in his own name, as principal, yet it was distinctly put to the 
jury to say whether it was a sale to Reed or to the defendant, who 
had obtained possession of the goods; and whether the mode of the 
purchase was not a fraudulent device between Reed and the defend- 
ant, to enable the latter by means of it to get possession of the plain- 
tiffs’ goods, in order to apply them to the payment of a debt which 
was due from Reed to the defendant. Baron Parke, in Higgins v. 
Senior, admits that the case turned altogether on the fraud, and says, 
that if it had not, it would have been an authority for the admission 
of parol evidence to charge the defendant, and not to discharge 
Reed. In Truman y. Loder, the defendant was made liable on an 
executory contract, in which one Higginbotham appeared as princi- 
pal, and the defendant’s name was not mentioned ; but the decision 
was placed expressly on the ground that the defendant, who resided 
abroad, traded in England under the name of Higginbotham; and 
that all business done by Higginbotham was his, the defendant’s 
business, and done with his capital and credit, Besides these two 
cases we have found no express decisions in England apparently 
sustaining the dictum of Baron Parke in Higgins v. Senior, that 
upon a contract which the statute requires to be in writing, signed 
by the parties to be charged, a third party, whose name does not ap- 
pear in the writing, may be charged by parol evidence that the party 
signing in his own name acted as an agent for such third party. 
There are numerous cases in the English books, where a party has 
been charged on a contract signed by a broker or other person in his 
own name, without adding to his signature the word agent, or ex- 
pressing in the mode of signing that he was acting for such party ; 
but in all such cases the name of the party charged is in the body 
of the memorandum, and it appears from its whole tenor that the 
party signing acts simply as a broker or agent, Such is the usual 
form of brokers’ notes in England; and those brokers’ notes which 
are given in the reported cases in this State, are in this respect 
similar to the brokers’ notes in England. (Peltier v. Collins, 3 Wend. 
459; Davis vy. Shields, 26 Wend. 341; Clason v. Bailey, 14, John. 
484.) 

The question, in the form now presented, does not appear to have 
been brought before our courts, but we think that the principle in- 
volved has been clearly settled. Thus in Stackpole v. Arnold (11 
Mass. R. 27), which was on a note made by one Cook in his own 
name, and given for premiums on policies of insurance effected by 
him as agent and factor of the defendant, the court remarked, that 
no person in making a contract is considered to be the agent of an- 
other, unless he stipulates for his principal by name, stating his agency 
in the instrument which he signs. “This principle,” said Parker, J., 
in delivering the opinion of the court, “has long been settled, and 
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has been repeatedly recognised; nor do I know an instance in the 
books of an attempt to charge a person as the maker of any written 
contract appearing to be signed by another, unless the agent profess- 
ed to act by procuration or authority, and stated the name of the 
principal on whose behalf he gave his signature. It is also held, that 
whatever authority the signer may have to bind another, if he does 
not sign as agent or attorney, he binds himself and no other person ;” 
and after discussing the point at large, that learned Judge re-affirms, 
as applicable to the case before them, the principle that, generally, 
oral testimony is not to be received to contradict, vary, or materially 
affect by way of explanation any written contract ; whether within 
the Statute of Frauds or not, provided the contract is perfect in 
itself, and is capable of a clear and intelligible exposition from the 
terms in which it is composed. The case of Pentz v. Stanton (10 
Wend. 271) went a little farther than Stackpole vy. Arnold. The suit 
was on a bill of exchange, signed by one “ Henry F. West, agent,” 
drawn upon and accepted by one Casey, which had been protested 
for non-payment, and notice given to the defendant. The declara- 
tion alleged that West was the agent and servant of the defendant 
in drawing the bill; and it appeared on the trial that the bill was 
given in payment of goods bought by West for the defendant, and 
received and used by him. But the court held that, to render the 
principal liable, the agent must either sign the name of the principal 
to the bill, or it must appear on the face of the bill in some way that 
it was in fact drawn by him, or the principal will not be bound; and 
that any parol testimony to show that West acted as agent in signing, 
and not as principal, was inadmissible, as contradicting or varying 
the written contract. Newcomb v. Clark (1 Denio, 226) comes, how- 
ever, nearer to the present case. The suit was brought on an agree- 
ment in the form of a letter to one Henry Peters, in which Newcomb 
agreed to pay him (Peters) the rent of part of the house hired of him 
by a third person, in case he, the third person, should fail: the rent 
to be paid quarterly. Peters was merely the agent of Clark, the 
plaintiff, in the court below, but on the face of the paper he appear- 
ed as principal. The court decided that the writing was void, for 
want of consideration, and that Clark could not sustain an action 
upon it in his own name. “The rule in regard to parties to actions,” 
the Court said, “ seems to be, that every action on an express contract 
must be brought in the name of the person to whom the engagement 
violated was originally made, unless it is transferable as a negotiable 
note, &c. In the present case, the promise or agreement is expressly 
made with Peters. Clark’s name does not appear in the writing. 
It was not competent to contradict or amend the agreement by parol 
proof, by substituting Clark’s name as the promisee in place of 
Peters.” 

The case before us is the converse of Newcomb v. Clark, but the 
principle is the same. 

The reason of the rule which excludes parol testimony tending to 
vary or contradict a written contract, applies with greater force to 
those contracts which are required by the statute to be reduced to 
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writing than to others. If a party can be added by parol evidence, 
why not add also to the quantity of goods sold or the price? and if 
one item may be added, why not add to or vary all the particulars of 
the contract? It is very clear that the admission of such evidence 
would not only contradict the written instrument, but nullify the 
statute altogether. 

The doctrine we have here laid down is supposed to clash with 
the general and well-established rule, that where goods are bought 
by an agent who does not disclose that he is acting as such agent, 
the vendor, although he has debited the agent, may, upon discover- 
ing the principal, resort to him for payment. Tne Supreme Court 
did not suppose, in Pentz v. Stanton, that there was any inconsistency 
between these two principles, because, while they held in that case 
that no action lay against the defendant on the bill drawn by the 
agent in his own name, yet they held the defendant, as principal, 
liable on the common counts for the price of the goods for which the 
bill had been given. 

The distinction appears to be this: where a contract is reduced to 
writing, whether in compliance wlth the requisitions of the Statute 
of Frauds or not, and it is necessary to sue upon the writing itself, 
there you cannot go out of the writing, or contradict or alter it by 
parol proof, and consequently cannot recover against a party not 
named in the writing; but where the contract of sale has been ex- 
ecuted, so that an action may be maintained for the price of the 
goods, irrespective of the writing, there the party who has had the 
benefit of the sale may be held liable, unless the vendor, knowing 
who the principal is, has elected to consider the agent his debtor. 
(Thompson v. Davenport, 9, B. & C., 78.) The distinction is thus 
stated by Mr. Justice Livingston, in the United States v. Parmelee 
(1 Paine, C. C. R. 252,) which was a suit in the name of the United 
States on a written contract of the defendant, by which he acknow- 
ledged to have received from one Rainy one hundred barrels of flour, 
and agreed to be holden therefor to Alexander Wolcott or order. 
“ Courts of law,” he says, “ out of their great solicitude to protect the 
interests of a principal, have gone great lengths in identifying him 
with his agent or factor, and as a necessary consequence have per- 
mitted a suit in his own name, although he be not, except by impli- 
cation of law, a party to it. But the Court does not know that such 
a suit was ever sustained on the contract itself, where one in writing 
took place between the factor and vendor, in which the name of the 
principal did not appear. What use might be made of such a paper 
as matter of evidence is one thing, but that a suit could be brought 
upon it in the name of any but a party to it has not been shown, nor 
is it believed that such is the law.” 

We are satisfied that the plaintiff cannot, in accordance with 
established principles, recover against the defendants on this contract. 
The judgment at the Special Term therefore is reversed, and judg- 
ment rendered for the defendant. 
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Supreme Cont. 


Rensselaer Special Term, February, 1851. 
Before Mr. JUSTICE HARRIS. 
Stocum anp Watker agt. Hooker anp ANOTHER. 


INFANT'S CONTRACT.—DEMURRER TO REPLY. 


Whether a contract between an infant and the party with whom he contracts, is to be regarded 
as absolutely void or merely voidable, any other person cannot take advantage of the exist- 
ence of such a contract, because it is sufficient to show that it was made with a person whom 
the law pronounces incapable of contracting. 

Therefore an infant joint contractor or co-partner may be disregarded entirely, and left out, in 
bringing an action against the contractors or firm. 


This was an action brought against James H. Hooker and Pope 
Catlin, to recover damages for non-performance of a special contract. 
The defendants, among other things, alleged that Richard H. Patti- 
son at the time of making the contract was a copartner with them, 
and was, and still is, jointly interested with them in the contract. 
The plaintiff replied that Pattison was an infant, and the defendants 
demurred. 


Job Pierson, for plaintiff. 
Hiram P. Hunt, for defendant. 


Harris, Justice—Whether the contracts of infants are to be re- 
garded as absolutely void, or merely voidable, is a question which 
has been much discussed, and which, so far as it depends upon the 
discussions to be found in the books, is still left in great confusion. 
“The tendency of the modern decisions,” says Chancellor Kent, “ is 
in favor of the reasonableness and policy of a very liberal extension 
of the rule, that the acts and contracts of infants should be deemed 
voidable only, and subject only to their election, when they become 
of age, either to affirm or disallow them.” (2 Kent’s Com. 235.) It 
is also a general rule, that no one but the infant himself can avoid 
his voidable contract. If, therefore, the contract of an infant be 
voidable merely, and the infant alone can avoid it, how can it be 
treated as void, until the infant has made his election to disaffirm it? 
If the contract is not void until the infant chooses to say it is void, 
then, indeed, the contract upon which this action is brought is not 
the contract of the defendants alone, but Pattison, the infant, must 
be held to be a joint contractor with them. This reasoning would 
lead the plaintiffs into this dilemma. On the one hand, if they sue 
all the contractors, they must fail in their action, upon a plea of in- 
fancy by one. This is the English rule. In Chandler v. Parks and 
Danks (3 Esp. 76), Parks pleaded the general issue, and Danks 
pleaded infancy. The plaintiff entered a nolle prosequi as to Danks, 
and proceeded against the other defendant. Upon the trial he was 
nonsuited ; Lord Kenyon holding that he should have discontinued, 
and brought a new action against Parks alone. 

VOL. xX. 3 
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The same doctrine was followed by Lord Ellenborough in Jaffray 
v. Freebairn and others (5 Esp. 47), where it was held that the plain- 
tiff having declared upon a joint contract, could not convert it into a 
sole contract, by discontinuing against one of the contractors, but 
that he ought to have declared on it as a sole contract from the be- 
ginning. 

On the other hand, if they sue only the adult contractors, these 
will plead in abatement the non-joinder of the infant joint promissor, 
and the action will be defeated. For then, it will be said, as it is 
said in this case, that infancy is a personal privilege, of which none 
but the infant himself can take advantage. Upon one horn or the 
other of this dilemma every party seeking to enforce a contract made 
by several parties, some of whom are adults and others infants, must 
be suspended, if the rules already stated, that the contract of an in- 
fant is only voidable, and that the infant alone can avoid it, are to be 
maintained without qualification. 

In Hartness v. Thompson (5 John. 160), the action was brought upon 
a joint and several note, made by Sarah Nelson, then a femme sole, and 
who, subsequently, intermarried with the defendant Thompson, and 
by Joseph Nelson. The latter pleaded infancy. Upon the trial, the 
jury, under the direction of the circuit judge, found a verdict against 
Thompson and wife for the amount of the note, and in favor of Nel- 
son upon the plea of infancy. The decision at the circuit was sus- 
tained ; but Van Ness, J., in delivering the opinion of the Court, says, 
“If the note had been joint, instead of joint and several, it is not easy 
to discover any method of enforcing payment against Thompson and 
wife, without making Nelson a party to the suit. Suppose in that 
case the plaintiffs should bring a suit against the former only, it ap- 
pears impossible to maintain the action in any other way, than by 
their showing the infancy of the latter. If this be so, it may be asked 
whether it would not be unprecedented to allow the plaintiffs to take 
advantage of the infancy of one of the parties to the contract, for the 
express purpose of enforcing it against the others, and whether such 
a procedure would not be a direct violation of the principle that in- 
fancy is a personal privilege of the infant, and of which he only can 
avail himself?” So that, although in that particular case the plain- 
tiffs were allowed to recover on account of the peculiar form of the 
contract, the very distinguished judge who pronounced the judgment 
of the Court evidently understood the doctrine to be, that the contract 
of an infant is only voidable ; and until something has been done by 
him to avoid it, no one seeking to enforce it against other parties is 
at liberty to disregard the infantas as a contracting party. He 
therefore finds the holder of a contract in which an infant is a joint 
contractor with an adult, involved in the same difficulty which has 
been already noticed. This difficulty is, unquestionably, a legitimate 
consequence of the doctrine when fully carried out. 

But I think the question may be relieved of its difficulty by a 
more close attention to the nature of the infant’s contract. What- 
ever may be the effect of the contract as against the party with 
whom he contracts, is it true that the contract, as against the infant, 
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is to be regarded as obligatory until it is avoided by him? The re- 
marks of Mansfield, Ch. J., in Burgess v. Merrill (4 Taunt. 468), upon 
this question, are exceedingly forcible and pertinent. “I never could 
understand,” he says, “the doctrine that the contracts of infants are 
voidable only and not void. The cases are not intelligible, nor recon- 
cilable to common sense. It is said, in some of the cases, that the 
infant may avoid the contract by pleading—that is, he pleads it is not 
his contract. Now, how is that a contract which does not bind a 
man? It is inseparable from the idea of a contract that it should be 
binding.” The case in which these remarks are found is itself 
directly in point upon the question under consideration. It is twice 
reported. It first came before the Court under the title of Gibbs v. 
Merrill, and is found in 3 Taunt. 307. A bill of exchange had been 
accepted by the firm of Merrill and Le Blond. Merrill was sued as 
sole acceptor of the bill. He pleaded in abatement the non-joinder of 
Le Blond. The plaintiff replied that Merrill alone promised. Upon 
the trial Le Blond was called as a witness, and proved that the bill 
was accepted by his firm; and that he, though an infant, had done 
nothing to rescind the contract. The plaintiff had a verdict. Upon 
a motion for a new trial, Mansfield, Ch. J., said, “ Upon this plea in 
abatement, we can not say that the contract was not made by two 
persons. Therefore the verdict is wrong. According to the case in 
2 Vin. Ab. p. 68, tit. Actions, Joinder, D. d. pl. 8, the plaintiff should 
have replied that the other joint contractor was an infant, and the 
defendant must either have admitted or denied it.” A new trial was 
granted, and subsequently the replication was amended in conformity 
with the suggestion of the Court. To the amended replication there 
was a demurrer, and upon this issue the case again came before the 
Court, in 4 Taunt. 468. In pronouncing judgment, Mansfield, Ch. J., 
says, “It is an extremely familiar doctrine, that all deeds and instru- 
ments operate to form a contract according to their legal effect. 
This, therefore, is a binding contract as to the adult, though void as 
to the infant. And it is extremely proper to say, that the plaintiff 
may safely overlook the privity of the infant, as to whom the con- 
tract is nugatory, and may describe it as a contract made by the 
adult contractor only.” 

My own conclusion is, that whatever may be the character of the 
contract between an infant and the party with whom he contracts— 
whether it is to be regarded as absolutely void, or merely voidable, 
it may safely be asserted, that when any other person seeks to take 
advantage of the existence of such a contract, it is sufficient to show 
that it was made by a party whom the law pronounces incapable of 
contracting. Of course, in a case like that now under consideration, 
the contract in question is not the less the sole contract of the adult 
defendants because another person has joined in it, who was not per- 
mitted by law to make such a contract. The inability to contract 
being established, he ceases to be a joint contractor. I am of opinion, 
therefore, that this action is well brought against the adult contract- 
ors only, and that the plaintiffs are entitled to judgment upon the 
demurrer. 
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Newsury agt. Newsury. 
MOTION TO VACATE ORDER MADE BY COUNTY JUDGE FOR AN INJUNCTION. 


In motions that are to be heard on the pleadings, it is never necessary to serve copies on any 
of the parties to the suit. Therefore a motion to vacate an order for an injunction made 
upon service of a notice merely, entitled in the action, stating that the motion would be 
founded on “ a copy of the injunction and papers served therewith on the defendant,” held 
sufficient. 

It is not necessary on such a motion to serve an affidavit stating that an action has been com- 
menced ; the papers upon which the motion is founded presupposes the fact. (The decision 
in Osborn agt. Lobdell, 2 Code Rep. 77, disapproved.) 

In an action to recover damages for the conversion of property which the defendant was under 
obligation to divide with the plaintiff, annually each year, held, that an injunction which re- 
strained the defendant “ from selling, delivering, or in any manner disposing of, or appropri- 
ating to his own use any of the produce of the farm, until a division was made,” was impro- 
perly granted, especially as it seemed the principal ground relied upon was, that the plaintiff 
was afraid that the defendant would not keep an accurate account of the articles. Besides, 
it was not alleged that the defendant was irresponsible. 


Hiram Denio read a notice of the motion, which was entitled in the 
suit, stating that the application would be founded on the copy of the 
injunction and the papers served on the defendant. No affidavit, or 
other papers except the notice, had been served on, the plaintiff. 
Whereupon 

J. Benedict, for the plaintiff, made a preliminary objection that it 
did not appear that a suit had been commenced, citing Osborn v. Lob- 
dell (2 Code Rep. 77.) The Justice reserved the question, and the 
motion was argued on the merits. 


Grup.ey, Justice.—This motion is made under the 225th section of 
the Code, which declares that at any time before trial the defendant 
may apply, upon notice, to a Judge of the Court to vacate or modify 
an injunction. The application may be made on the complaint and 
affidavits on which the injunction was granted ; or, upon affidavits 
on the part of the defendant, with or without an answer. A pre- 
liminary objection is made to bringing on the motion by the counsel 
for the plaintiff, on the ground that it does not appear that a suit is 
commenced. The notice was entitled in the action, and stated that 
the motion would be founded on “a copy of the injunction and papers 
served therewith on the defendant.” The motion may be made “ at 
any time” before the trial, and I see no greater reason for making an 
affidavit and serving a copy of it, stating that a suit is pending in 
this case, than in any other motion which is made on the pleadings. 
The case of Osborn v. Lobdell (2 Code Rep. 77), is cited as authority. 
It is, indeed, desirable that there should be a uniformity in the prac- 
tice, but in that case the Justice held that it did not appear that a suit 
had been commenced, notwithstanding the motion was made on 
copies of affidavits, and all the pleadings in the cause. It seems to me 
that it cannot be necessary to serve an affidavit stating that a suit 
is commecced, when the notice and the papers on which the motion 
is made presupposes the fact, and when the plaintiff can show the 
fact, if, in truth, no suit has been commenced. In motions that are to 
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be heard on the pleadings, it is never necessary to serve copies on 
any of the parties to the suit; but it is only where a motion is made 
against a person who is not a party to the suit, that it is necessary 
to serve copies of the pleadings and other proceedings (Morly v. 
Green, vol. 4th, p. 59, of cases reported in the supplement to the 
“ Saratoga Sentinel.”) When a party moves for costs in a case where 
a special motion is not brought on, pursuant to notice, the counsel 
who asks for costs merely reads the notice he has received. He is 
never required to produce an affidavit of the attorney, that the no- 
tice was served on him. I am therefore of opinion that the notice 
and proof of service was enough in the first instance to entitle the 
defendant to read the papers that had been served on him in the 
suit. If there be any error in the papers, the opposite party may 
show it in opposition to the motion. 

Upon the merits of the motion, it appears by the complaint that 
the plaintiff is the widow and devisee of Samuel Newbury, deceased ; 
that before the death of the said Samuel, he executed an agreement 
to and with the defendant, by which he conveyed to him the one-half 
of his farms, and the defendant agreed to work the farms in a good 
and workmanlike manner, and to render half of the produce thereof 
to the said Samuel, during the lives of the said Samuel and his wife 
(the plaintiff in this action). That after the death of the said Samuel, 
the plaintiff brought an action against the defendant, and obtained a 
decretal order, by which it was determined that the plaintiff was 
entitled to receive, and the defendant was to pay annually to the 
plaintiff the one-half of the produce of the farms, except what should 
be necessary to keep the team and stock mentioned in the said agree- 
ment, during her life; and by which it was referred to Volney Owen, 
Esq., to state an account between the parties; that she has caused a 
demand to be made of her portion of the produce, which the defend- 
ant has refused to deliver, pursuant to such demand; praying an in- 
junction and damages for the produce converted to the use of the 
defendant. 

Upon this complaint and the accompanying affidavits, the county 
judge granted an injunction enjoining the defendant “ from selling, 
delivering, or in any manner disposing of or appropriating to his own 
use, any of the produce of the farms except what is necessary to keep 
oe and teams on the farms until a division of the produce is 
made.” 

This is a suit to recover damages for the conversion of property, 
which the defendant was under obligation to divide with the plaintiff 
“ annually” each year. Therefore, the injunction is not provided for 
by the 219th section of the Code. There is no allegation in the com- 
plaint or affidavit, that the defendant is not abundantly responsible 
for any judgment the plaintiff can obtain against him. Why, then, 
should he be enjoined from taking and using for his family the ordi- 
nary productions of the garden and farms? or why should he be pro- 
hibited from selling such articles as require to be sold during the 
current year, and before the division? The answer is, that she is 
afraid he will not keep an accurate account of such articles. But 
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there is no reason shown why she entertains this belief. There is no 
necessity for an injunction. When the time comes for a division, if 
the defendant has not the property to divide, he may be prosecuted 
and made to account; and the plaintiff has the same remedy as every 
individual has, who lets a farm to a tenant on shares, and who sues 
the tenant for a breach of the agreement in not delivering to him his 
half. The injunction must be vacated with $10 costs. 


November General Term, 1851. 
Before PRATT, GRIDLEY, ALLEN, and HUBBARD, Justices. 
Ey agt. Ormssy. 


STATUTE OF FRAUDS-—PAROL CONTRACT TO SELL, 


A parol contract to sell a span of horses for the price of fifty dollars or more, is void by the 
Statute of Frauds, unless there is delivery on payment. 

Words alone will not answer the requirements of the statute. Acts must be done, and that 
alone will secure the benefit and prevent the mischief intended by the statute. 


This was an action to recover the value of a span of horses, attach- 
ed by Ormsby as a constable, by virtue of attachments against Hiram 
Salisbury. The cause was tried at the October Circuit of Onondaga 
County, 1850. Salisbury testified that on the 10th of May, 1850, the 
plaintiff had a personal mortgage against him of $500 for borrowed 
money, by which the horses were mortgaged; that the plaintiff 
wanted the money, and he, the witness, was going to sell the horses 
to raise it. The plaintiff bought the horses at the sum of $300, which 
amount was applied on the mortgage, though not endorsed, the mort- 
gage being on file. The plaintiff had no stable-room, and Salisbury 
kept the horses for the plaintiff a few days, when the plaintiff sent the — 
witness to Syracuse to sell the horses. The horses were then attached, 
by attachments against the witness, by the defendant, who was a con- 
stable. The plaintiff brought his suit to recover their value. The 
judge, at the trial, submitted the bona fide of the sale to the jury, and 
they found for the plaintiff. The defendant’s counsel asked the Judge 
to charge that the contract was void by the Statute of Frauds, and 
the Judge refusing, excepted and made a bill of exceptions. 


N. F. Graves, for plaintiff. 
Ie Roy Morgan, for defendant. 


Pratt, Justice.—The only question in this case is, whether the title 
to the horses passed to the plaintiff by what took place between him 
and Salisbury. The price of the horses, according to Salisbury’s tes- 
timony, was to be $300. No note or memorandum of the pretended 
sale was made at the time. y 

Was the purchase money or any part of it paid, or was there any 
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acceptance of the property by the purchaser within the requirements 
of the statute? I have not been able to find any evidence in the case 
that either of the acts made necessary by the statute to render a 
sale of property exceeding the value of fifty dollars, complete, was 
performed by the parties. In the first place, the price was to be 
endorsed upon the mortgage, but there is no pretence that any such 
endorsement was in fact made. 

2. The cases of Artcher v. Zeh (5 Hill, 200) and Shindler v. Houston 
(1 Com. 261) are conclusive on this point. It was held in those 
cases that words alone would not answer the requirements of the 
statute ; that it required acts to be done, and such a construction is 
the only one which can, under all circumstances, secure the benefits 
intended to be secured, and prevent the mischiefs intended to be 
prevented by that statute. In the second place, there was no such 
delivery by the vendor and acceptance by the purchaser as the sta- 
tute requires. There was no delivery at the time of the pretended 
sale. I do not understand that Salisbury took the horses to Syracuse 
as agent for the plaintiff, or that the consent that he might sell them 
was intended that he should sell them as his agent. But the horses 
were in Salisbury’s possession apparently as owner, and the plain- 
tiff permitted him to keep such possession and sell them, not in his 
name as agent, but in his own name as owner, accounting to him for 
the price ; but if he intended that he should hold them as agent, I do 
not think it would alter the case. The statute in regard to accept- 
ance, when the. party depends upon that to render the sale valid, 
requires that acts unequivocal should furnish the evidence of such 
acceptance, and not words alone. The acceptance must be clear 
and unequivocal. The Court will not allow a constructive accept- 
ance to be sufficient (3 B. & Ald. 680, 5 ib. 855). The evidence in 
this case fails to show even an intent on the part of the purchaser 
that the vendor should retain possession of the property as the agent 
of the former. There was, therefore, clearly no acceptance by the 
purchaser within the meaning of the statute. It was suggested upon 
the argument that the defendant could not set up the statute, and a 
case was cited to that effect (1 Fair. 374); but the question here is, 
in whom was the title to the horses vested at the timeof the levy. 
The statute requires, in order to complete the sale and vest the title 
in the purchaser, that certain acts should be done—certain solemni- 
ties should be observed. Until these requisites of the statute are 
fulfilled, no title of any kind passes as between the purchaser and 
creditors of the vendors, at the same time no title passes as between 
the parties to the contract, would open wide the doors for frauds and 
a very convenient method of enabling a party to put his creditors at 
defiance. But the case of Artcher v. Zeh, above cited, is conclusive 
also upon this point. ; 

That was not a suit between the parties to the contract, and yet 
the defendant set up the statute, and succeeded. 

The learned Judge therefore erred in not charging the jury as re- 
quested, and the judgment must be reversed and a new trial ordered, 
costs to abide the event. 
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Court of Common Pleas. 
(City and County of New- York.) 
December, Special Term, 1851. 
Before the Hon. DANIEL P. INGRAHAM, First Judge. 
Epmunp Hammonp v. Witiiam H. Hazarp. 


MOTION TO TURN CASE INTO A BILL OF EXCEPTIONS. 


If, under the old practice of this Court, the Court had power to allow a case to be turned into a 
bill of exceptions after the time allowed to make such bill had expired, there is nothing in the 
Code to prevent the Court now exercising the power. 

But where, on settlement of a case, the privilege of turning it into a bill of exceptions was 
stricken out after the expiration of two years, and arguments for a new trial on the case both 
at Special and General Term, the Court will not allow the case to be turned into a bill of 
exceptions. 


Casz.—This action was commenced on the 13th October, 1848, 
under the code of that year, to recover the value of one-sixth of the 
ship “ Exchange,” and of her earnings. 

The action was tried before Ulshoeffer, J., and a jury, on the 16th 
October, 1849, when the jury found a general verdict for the plain- 
tiff, the amount to be ascertained by a reference under the direction 
of the Court, under the second subdivision of section 271 of that code. 

The referee, on 5th June, 1850, reported in favor of the ‘plaintiff 
for $3393 18. 

The defendant made a case to move to set aside the verdict and 
report, which motions, after argument, were denied by Woodruff, J., 
at Special Term, July 9, 1851. 

The defendant appealed to the General Term from that decision. 
The appeal, after argument, was dismissed on the 29th November, 
1851. Whereupon the defendant moved, at Special Term, to turn 
the case into a bill of exceptions. 


D. Evans, for defendant. 
E. C. Benedict for plaintiff. 


Incrauam, First Judge—The motion in this case is to change the 
case into a bill of exceptions. Under the old practice we allowed 
such motions, where the object was to carry up the cause upon its 
merits, and not for technical objections. 

This case arises under the code, and objection is taken that the 
code does not allow it; and if it does, that the delays in this case are 
such as to render the granting of the motion improper. 

The code prescribes the time within which a bill of exceptions can 
be made, and by sec. 174 empowers the Court, in its discretion, to 
allow any act to be done after the time limited therein for such pur- 
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pose. If our former practice was correet, there is nothing then in 
the code to interferfere with the exercise of the power. 

Whether it is proper or not to allow it in any instance, is doubtful. 
Provision is made by the rules for a reservation of the right to turn 
a case into a bill of exceptions at the trial. If it is not done, the party 
still has a right to make both a case and a bill of exceptions. If he 
omits to make either within the time fixed, he loses his right so to 
do. The Supreme Court have uniformly denied these applications. 
(1 How. P. R. 226; 4 How. 286.) 

We are much inclined to conform our practice in this respect to 
that of the Supreme Court. A contrary course leads to unnecessary 
delay and looseness, which ought to be discouraged, and in some 
cases to serious injury to suitors, while no harm can arise in requiring 
a party who has failed in a trial at once to determine on the mode 
in which he intends to apply for a new trial. It is not, however, 
necessary in this case to decide this point. 

The defendant here, when his case was settled, had the privilege 
to turn the case into a bill of exceptions, stricken out on settlement. 
This was more than two years ago. He had since then had the mo- 
tion fora new trial argued at Special Term, and on an appeal to the 
General Term, and now makes the application for a bill of exceptions. 

In the meantime, the Judge before whom the cause was tried, has 
ceased to be a Judge of the Court; the bill of exceptions, if made, 
should be settled and sealed by him. This cannot now be done. If 
a bill of exceptions could now be made, it would be necessary to 
argue it again at the Special and General Terms, before an appeal 
could be taken, unless the provisions of the code are disregarded. 

For these reasons I think this motion should be denied. 


September Special Term, 1851. 
Before Mr. JUSTICE DALY. 
McMutur agt. Grannis. 


STATUTE OF LIMITATIONS—PROMISE WITHIN SIX YEARS-—PROOF OF THE 
LOSS OF WRITTEN INSTRUMENTS. 


The defendant being indebted to the plaintiff upon a draft of $398 6, given for goods sold, 
sent a promissory note to the plaintiff for $355, a sum less than the amount of the draft. 
Before the note fell due, and within six years from the sale of the goods, the defendant, by 
letter, requested a return of the note, promising to send the money about the time the note 
fell due, and the balance due upon his note soon after. The note was returned, and about 
the time it would have fallen due the defendant enclosed to the plaintiff $200 by letter, also 
within six years from the time of the sale of the goods, requesting him to apply it on account 
of his note. Held, in an action brought upon the original indebtedness, that there was a suf- 
ficient promise to pay it within the Statute of Limitations. 

A promise of this kind being shown, the onus lies upon the party setting up the statute, to 
show that there was another indebtedness to which it might refer. 

The draft was no extinguishment of the previous indebtedness; but before the plaintiff could 
recover upon the original account, he was bound to produce and cancel the draft upon the 
trial, or show its loss or destruction. 

Where the loss or destruction of the instrument is proved by the plaintiff, he must be examined 
orally the same as any other witness, and his affidavit of the fact will not be received. 

The eases in which the affidavit of a party has been received, reviewed, commented on, and 
their authority denied. 


VOL. IX. 4 
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Motion to set aside report of referees. The facts of the case suf- 
ficiently appear in the opinion. 


H. P. Allen, for plaintiff. 
Wm. H. Bell, for defendant. 


Daur, J.—There was a sufficient promise to pay the debt, to take 
the case out of the statute. The plaintiffs drew a draft upon the de- 
fendant, payable in six months, for goods sold, which the defendant 
accepted and returned to the plaintifis on the 27th of April, 1842. 
After the draft fell due, the defendant enclosed to the plaintiffs, by 
letter, a note of William Birch for $355, a sum less than the amount 
due upon the draft ; and before this note fell due, on the 10th August, 
1843, requested the plaintiff, by letter, to return the note, promising 
to send the money about the time the note was due, and the balance due 
upon his note soon after. The note was returned, and on the 22d of 
August the defendant sent a letter to the plaintiff, acknowledging its 
receipt and enclosing a check for $200, with a request that it should 
be applied on account of his note. The letters of the 10th and 27th 
of August, 1843, are within the six years, and must be regarded as a 
promise to pay the indebtedness. There was no evidence that there 
was any other indebtedness existing between the parties when the 
letters of the 10th and 22d of August were written, and the referee 
was warranted in inferring that the promise related to the indebted- 
ness for which the draft of $398 61 was given. There was another 
draft drawn by the plaintiff and accepted by the defendant at the 
same time, produced by the defendant before the referee,-but that 
was stamped as paid at the Merchants’ Bank on the 7th of February, 
1842. When a promise of this kind is shown, the onus lies upon the 
party setting up the statute to show that there was another indebted- 
ness to which it might refer; and when no other indebtedness ap- 
pears, the promise will be held to refer to that which was subsisting 
when the promise was made. (Whitney v. Bigelow, 4 Pick. 410; 
Dobbs v. Humphreys, 10 Bing. 446 ; Angel on Limitations, 256.) 

The draft was not an extinguishment of the previous indebtedness, 
but before the plaintiff could recover upon the original account, he 
was bound to produce the draft and cancel it upon the trial, or show 
that it was lost or destroyed. (Holmes v. Drake and Decamp, 1 John, 
36; Angel v. Felton, 8 Johns. 149; Raymond v. Merchant, 3 Con. 150.) 
To prove the loss, the affidavit of the plaintiff was read, to the effect 
that he had made diligent search for the draft and could not find it : 
that if it had ever existed, he had accidentally lost it. This was re- 
ceived by the referee, under the defendant’s objection, as sufficient 
proof of the loss; upon which the plaintiff tendered to the defendant 
a bond of indemnity, which was admitted to be satisfactory. 

I think the referee erred in receiving the affidavit as sufficient 
proof of the loss of the draft, and that the plaintiff should have offer- 
ed himself as a witness, that the defendant might have had the bene- 
fit of a cross-examination. In the United States courts the practice 
has prevailed of admitting the affidavit of a party to prove the loss 
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of a written instrument. In Patterson v. Win (5 Pet. 242), held that 
the plaintiff’s affidavit denying all knowledge of a patent or that it 
was in his possession, power, or custody, was sufficient to create a 
presumption of the loss of the instrument; and in Riggs v. Taylor 
(1 Pet. ), the propriety of the practice was recognised by Chief 
Justice Marshall. In the United States courts, however, the general 
practice exists of receiving the written depositions of witnesses as a 
substitute for oral testimony, and the affidavit of the plaintiff was 
received in these cases the same as the deposition of any other wit- 
nesses. The only question raised in Riggs v. Taylor was, whether 
the testimony of a party could be received at all; and in Patterson 
v. Win, the only point considered was, whether there was enough in 
the plaintiff’s affidavit to warrant the presumption of the loss for the 
patent. No question was raised as to the mode of proof, and as it is 
not the practice with us to receive the deposition of witnesses in the 
manner in which they are received in the United States courts, these 
cases cannot be regarded as furnishing any rule of practice for the 
courts of this State. In several of the States the affidavit of the 
plaintiff has been received. Taunton Bank v. Richards, 5 Pick. 442 ; 
Donalson v. Taylor, 8 Pick. 390; Page v. Page, 15 Pick. 368 ; Smith 
v. Wilson, 1 Dev. v. Bat. 41; Gevans v. Manns, 6 Munf. 201; Smith 
v. Martin, 2 Ten. 208; and Domady v. Bank of Illinois, 2Scam. 236 ; 
and the point was expressly raised and passed upon in Woods v. 
Gossett, 11 N. H. 442. In that case it was declared to be the only 
proper mode of proof. In the English courts, no such practice exists 
(2 Taylor on Evidence, 882;) nor am I aware that it has ever been 
adopted by any of our courts. In all the reported cases in this State, 
in which the testimony of a party has been received to prove the loss 
of an instrument, he has been examined orally, the same as any 
other witness, and I am disposed to regard it as the correct and pro- 
per mode of proceeding. (Jackson v. Friar, 16 John. 193; Chamber- 
lain v. Graham, 20 John, 144; Jackson v. Betts, 6 Cow. 200; Black 
v. Noland, 12 Wend. 173; Woodworth v. Baker, 1 Hill, 172). In de- 
termining the point in Woods v. Gossett, the Court say that it is the 
practice, when testimony of this kind is offered, to present it in the 
shape of an affidavit, that the Court may give it a silent perusal; and 
that the rule has its foundation in obvious reasons. “ The party is 
entitled to have his own evidence received, and considered on ques- 
tions merely preliminary and collateral, and not involving the mat- 
ter in controversy. If he were also entitled to give his testimony 
orally, in open court—or if, when given in the form of an affidavit, 
he were entitled to have it read in the hearing and presence of the 
jury, it is plain that he would be enabled to lay before them matter 
pertaining to the issue, in a cause in which he was a party; for it 
would not unfrequently occur, that a detailed statement of facts, 
such as might be necessary for the complete elucidation of the col- 
lateral question, would embrace points of evidence, having a strong 
bearing upon the issue before the jury, and-in answer to, the objec- 
tion that the other party is deprived thereby of the right of a cross- 
examination, the Court further say, that that result does not follow: 
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“ The party may make an application to the Court for liberty to cross- 
examine the opposite party, by means of written interrogatories and 
written answers, as in cases where the affidavit of a party is receiv- 
able upon questions preparatory to or incidental to the trial. The truth 
would probably be more perfectly elicited and justice more certainly 
attained, and it would be competent for the Court to require the pre- 
sence of the party for the purpose of cross-examination, to give written 
answers to all reasonable and proper interrogatories, if the other party 
require it. He should not be subjected to a vivdé voce cross-examina- 
tion in open court and in the presence of the jury. It would virtually 
subject him to the necessity of giving evidence in his own cause, 
which, by a well settled rule of law, he may not be compelled to do.” 
From my experience in the trial of causes at Nisi Prius, I feel as- 
sured that the difficulties apprehended by the learned Court in the 
vivdé voce examination of a party, are entirely over-estimated ; that 
it is quite as competent to confine a party to the subject matter of 
the loss of the instrument, as it is to confine any other witness to the 
legitimate object of inquiry. In Woodworth v. Barker (1 Hill, 172) 
a party, when testifying upon the collateral question, attempted to 
weave in matter pertaining to the issue, which was stricken out, 
and, upon error to the Supreme Court, it was held that the testimony 
was properly excluded ; and to the same effect is Adams v. Leland, 
7 Pick. 72; Ward v. Connal, 2 Whart. 547; and Vesey v. Mifflin, 
4 Wart. C. C. R. 519. In respect to the mode of cross-examination 
suggested, by written interrogatories and written answers, it is suf- 
ficient to say that no such practice exists in this State ; and without 
knowing how it may be found to work in the courts of New Hamp- 
shire, it would seem, in a practical point of view, to be very incon- 
venient. In Dormady v. The Bank of Illinois (2 Scam. 236), the 
plaintiff offered himself as a witness to prove the destruction of cer- 
tain bills ; but the Court held that he could not be examined, but 
that he must make an affidavit of the destruction of the bills, and 
hand it to the Court. This exclusion of the party as a witness, how- 
ever, was at variance with the ruling of the English courts, with the 
practice of the courts of this State, and with that of most of the States 
of the Union. 

The objection to the substitution of an affidavit for the oral exami- 
nation of a party is, as before suggested, that it deprives the other 
party of the right to cross-examine. The exercise of this right may 
be very material upon the question of diligence in searching for 
the instrument. In Spalding v. The Bank of Susquehanna (9 Barr. 
28), andin Ingan v. Toulman (9 Ala. 662), it was held that the degree 
of diligence depends upon the importance of the lost paper. In the 
former case, the Court say, Jf suspicion hangs over it—if there would 
be a motive for designedly withholding it, a rigid inquiry should be 
made as.to the-reasgn of,its non-production ; and in Hinds v. Evans 
(2 Spear. 1%), it ‘appearing, upon examination of the party, that 
there wa§'a,waht of.dup diligence in searching for the paper, the 
court refused to receive secondary evidence of its contents. These 
cases show that a cross-examination upon the question of diligence 
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may be very essential, and cannot be dispensed with. In our State, 
moreover, it is provided by statute (2 R. S. 406, § 74), that if the 
plaintiff offer himself as a witness to prove the loss of an instrument, 
the other party may offer himself as a witness to disprove the fact of 
such loss. This enactment was made in view of the prevailing prac- 
tice in this State, and evidently contemplates an oral examination of 
the parties. 

The plaintiff’s affidavit of the loss of the draft was not received to 
lay the foundation for the introduction of secondary evidence of the 
contents of the draft. It was for a purpose, however, equally if not 
more material. It was to excuse the plaintiff from producing the 
draft, and cancelling it upon the trial, and for this purpose the oral 
examination of the plaintiff was as essential as it would be in the 
other. 

(Report set aside.) 








New-Dork General Sessions. 
Before the Hon. F. A. TALLMADGE, Recorder. 


Tue Peorte v. Fernanpo Woop. 


INDICTMENT FOR OBTAINING MONEY, &C., BY FALSE PRETENCES.—STATUTE OF 
LIMITATIONS. 


By the Revised Statutes, 607, with reference to the offence of obtaining money by false pre- 

tences, &c., it is enacted that “the indictment shall be found and filed within three years 
after the commission of the offence.” 

Held, that where the computation of such three years is to be made, the day on which the act 
is done, is to be inclusive. 

How far a complaint, made by one partner against his co-partner, where each has equal 
access to books, &c., and where the party aggrieved has the means of correction, can be 
brought within the statute, considered and decided. 


The facts sufficiently appear in the opinion. 


Tatimapce, Recorder.—This is a motion to quash the indictment, 
on the grounds, 
First, that the indictment was not found and filed within three 


years after the commission of the offence ; and 


Second, that the charge contained in the indictment and as therein 
set forth, does not constitute an offence within the meaning of the 
statute. 2 

The question arises upon a plea of the statute of limitations to the 
indictment, and a demurrer to that plea. 

The facts, as presented by the indictment, are, that on the 7th of 
November, 1848, the alleged offence was committed, and that on the 
7th November, 1851, the indictment was found and filed in the court. 

The indictment further avers that the complainant and the accused 
were engaged in an adventure to the Pacific Ocean, in which the 
parties were to have a mutual interest, make mutual advances, and 
divide the profits of the adventure. It is charged that the accused 
rendered a false account of the advances made by him for stores and 











62 THE NEW-YORK LEGAL OBSERVER, 
New-York General Sessions.—The People v. Fernando Wood. 








equipments for the vessel which was employed in carrying out their 
common design, whereby the complainant was defrauded of large 
sums of money. 

Upon the first question, viz., was the offence barred by the Statute 
of Limitations? I notice that the language of the statute is, “ that the 
indictment shall be found and filed within three years after the com- 
mission of the offence” (2 Rev. Stat. 607) ; and it becomes important 
in the disposition of this question, to ascertain whether the day on 
which the offence was committed is to be computed as a part of three 
years, and whether the Statute of Limitations commenced to run on 
that day or on the succeeding. 

In the case of Cornell v. Moulton (3 Denio, p. 12), which was on 
error to Orleans C. P., Judge Bronson says, that the note on which 
the suit was brought, was payable on demand ; and the question was, 
whether the statute commenced running on the day of the date of 
the note, or on the day succeeding. In his opinion, the day on which 
an act is to be done should be excluded from the computation of 
time. The learned judge alludes to the phraseology of the statute 
of limitations, applicable to civil contracts: “That the action should 
be commenced within six years next after the cause of action occur- 
red ;” the word “ next” being inserted in this statute, but not in the 
statute limiting the commencement of criminal proceedings. 

But in the case just cited, it appears that the principle adopted by 
him was not adopted by the Court, as the judgment below was re- 
versed, in opposition to his opinion, and upon a ground not involving 
this question. 

I must therefore regard his opinion rather as a dictum than as an 
authoritative decision upon the question under consideration. 

Upon an examination of the English authorities, I find in the case 
of Hex v. Adderly (Dorey, R. 463), Lord Mansfield held that the day 
on which the sheriff goes out of office is to be reckoned as part of 
the six months after after the expiration of his office, in which he 
may be called upon to return process; and in this opinion the whole 
Court concurred. It will be observed that the statute limiting the 
time within which such proceeding may be taken against the sheriff, 
uses the same phraseology (“after the expiration,” &c.) as the statute 
of our State relating to limitation of criminal proceedings, within 
three years after the commission, &c., not as in the statute limiting 
the proceedings on civil contracts, which uses the words “ within six 
years next after the cause of action accrued (2 R. S., p. 224). 

But the question has been directly adjudicated upon, and the prin- 
ciple fully sustained by the Supreme Court of Massachusetts, in the 
case of Presbrey v. Williams (15 Mass. R. 193), and this upon a civil 
contract. — 

And in the case of Arnold v. United States (9th Cranch, 120) Jus- - 
tice Story says, “ That where the computation is to be made from 
an act done, the day on which the act is done is to be included.” 

In the case of Pierpont v. Graham (4th Washington Rep. 232), 
Judge Washington says, “ That after a laborious examination of all 
the authorities, he thought the following may be considered settled : 
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Where the computation of time is made from an act done, the day on 
which the act is performed is to be included, because the act is the 
terminus a quo the computation is to be made. 

The terminus a quo in the case before us is the 7th of November, 
1848, and upon the principle so fully sustained by the foregoing cases, 
three years had elapsed before the indictment had been “found and 
filed” in the case under consideration. 

But this case is peculiar in some other respects. 

It is upon a complaint made by one partner against his copartner 
in a particular transaction or business—a case where each had equal 
access to the papers, vouchers and books of the partnership—where 
there were mutual advances, credits, and debits, and they are en- 
gaged in one common concern, and if a fraud is attempted_to be 
practised by the one upon the other, they equally have access to the 
means of detection. 

A bill is rendered, and the items of payment, the persons to whom 
the payment was made, and the times when such payments were 
made, are specifically set out, and the principle so fully adopted in 
England and this country (see Wharton, 453), that where the party 
aggrieved has the means of correction and detection at hand, it is 
not within the statutes, seems to me to be peculiarly applicable to 
this case. 

Again, it is not a case where alleged insolvency exists, or where 
the complainant can be damnified by the alleged misrepresentation 
of the accused. Civil courts can afford an abundant remedy for the 
supposed wrong, and if the acquisition means, or the redress for sup- 
posed pecuniary injury, is the controlling inducement for this prose- 
cution, the complainant can have the most adequate redress by a 
resort to our civil tribunals. 

Motion to quash granted. 








MASSACHUSETTS. 
Suffolk County—Court of Common Pleas. 
Before the HON. JUDGE HOAR. 


Joun L. Brazier et Au. v. Coartes S. Darrow. 


REPAIRS OF VESSELS—OWNERS’ LIABILITY. 


Held that the registered owners of vessels are not in all cases liable for supplies and repairs. 

That if the vessel has been chartered or let by the owner, then the charterer becomes the 
owner during theterm of the charter-party, and is liable for supplies, if by the terms of hiring 
he is bound to pay therefor. 

That if the vessel is sailed for and on account of the owner, then the captain is his agent, and 
supplies furnished are presumed to be for the owner, who is liable. 


M. S&S. Clark, for plaintiff. ; 
H. T. Durand, for defendant. 

This was an action of assumpsit brought by the plaintiffs, who are 
shipwrights, to recover pay for repairs upon the hull of the schooner 
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Rio Grande, and for which the plaintiffs claimed that the defendant 
was responsible, as he was registered owner of the vessel at the time 
when the repairs were done. 

The defendant denied his liability to pay for these repairs, for the 
reason that they had been done by the direction of the captain, who 
had chartered the vessel, and had the control of her at the time. 

At the trial, it appeared that the repairs were done between the 
10th and 20th days of December, 1850; that, before this time, the 
defendant had given the schooner into the charge of Captain Cassey, 
under an agreement for a charty-party, which was signed on the 
2ist of December. There was much conflict of evidence at the trial 
as to what the agreement between Darrow and the captain was as 
to repairing the vessel, Captain Cassey swearing that the defendant 
agreed to pay for the repairs, and authorised him to employ the 
plaintiffs to make them. On the other hand, the defendant’s wit- 
nesses testified that the agreement was that the charterer was to do 
his own repairs. 

Judge Hoar instructed the jury that there had prevailed an erro- 
neous opinion in the community, that the registered owners of a ves- 
sel were in all cases liable for supplies furnished to her use, or for 
repairs done for her. In the ordinary case, where the owner hired 
the captain and crew, and sailed a vessel for his own profit, he would 
be liable for the supplies and repairs furnished the vessel, and the 
captain, as master of the vessel, would have authority to order re- 
pairs on the credit of the owner; but where the owner had let the 
vessel either to the captain or to another person who employed the 
captain, and gave up the charge and control of the vessel, then he 
would not be liable for repairs which were not done by his order. 

This was like the case of other property: if the owner of a car- 
riage had it repaired, he would be responsible for the value of the 
repairing; but if he had let the carriage to a third party, who had 
ordered repairs upon it, the owner would not in that case be liable. 

In this case it appeared that Cassey was the acting captain of the 
schooner, and as such ordered the repairs; the mere fact, however, 
that he was captain, did not authorise the plaintiffs to recover the 
amount from the owners. The real question was, whether he was 
the owner’s captain, sailing the vessel for him, and thereby authorised 
to incur debts on his credit, or whether he himself was the charterer, 
and for the time being the owner of the vessel. ' 

The jury must first settle the disputed question whether the owner 
had expressly authorised the captain to employ the plaintiffs to do 
the repairs on the credit of the vessel. If there was no express 
direction, then they must inquire for whom the captain was acting 
when he ordered the repairs. If the evidence satisfied the jury that 
the captain had hired the vessel for his own use for a certain period, 
and that the owner had, in pursuance of the agreement, given her up 
to the captain, and no longer had any custody or control of her, and 
that the captain had afterwards ordered these repairs, then the de- 
fendant would not be liable. 

The jury returned a verdict for the defendant, 





cen Re 





